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MADE  BY 

MR.  COMMISSIONER  STRONG 

IN  THE  CONSULTATIONS  OF  THE 

ELECTORAL  COMMISSION 

UPON  THE 

ELECTORAL  VOTES  OF  FLORIDA  AND  OREGON. 


The  Electoral  Commission  having  under  consideration  an  offer  of  evi¬ 
dence  to  impeach  the  canvass  of  the  November  election  in  Florida  for 
Presidential  Electors  made  by  the  State  Canvassing  Board,  Mr.  Commis¬ 
sioner  Strong  addressed  the  Commission  as  follows  : 

Mr.  President  :  It'  the  evidence  offered  can  have  any 
legitimate  and  constitutional  bearing  upon  the  decision  of 
the  questions  sent  to  this  Commission  by  the  act  of  Con¬ 
gress  which  has  conferred  upon  us  our  powers,  it  is  perti¬ 
nent  within  the  meaning  of  the  act,  and  it  ought  to  be  re¬ 
ceived.  But  if,  on  the  other  hand,  it  lias  no  such  bearing — 
if,  when  received,  it  could  not  lawfully  affect  the  decision 
we  are  empowered  to  make,  it  is  impertinent,  and  it  should 
not  be  admitted.  It  is,  therefore,  a  vital  inquiry  for  what 
precise  purpose  the  evidence  is  offered.  Without  under¬ 
taking  to  call  attention  to  it  in  detail,  it  may  be  said  that, 
primarily  and  substantially,  the  attempt  of  those  who  offer 
it  is  to  show  that  the  persons  who,  for  convenience,  are 
called  the  Hayes  electoi’s  were  not  in  fact  elected  by  the 
people  of  Florida;  that  the  return  of  their  election,  and 
the  governor’s  certificate  founded  on  the  return,  were  not 
a  true  representation  of  the  votes  cast,  but  that  the  Tilden 
electors  were  elected,  and  that  the  canvass  and  decision  of 
the  Board  of  State  Canvassers  should  have  so  declared. 
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What  we  are  asked  to  do,  then,  is  to  re-canyass  a  State 
election  for  State  agents  or  officers,  or,  rather,  to  try  a  con¬ 
tested  election  tor  Presidential  electors,  such  a  contested 
election  as  is  provided  for  in  most  of  the  States  by  estab¬ 
lished  tribunals  created  for  the  purpose  of  determining 
election  contests,  on  which  courts  of  law  frequently  decide 
in  cases  of  quo  warranto. 

Hence,  the  question  that  meets  us  at  the  outset  is.  Has 
this  Commission  power  to  try  a  case  of  contested  election 
in  a  State  l  It  has,  by  virtue  of  the  act  which  created  it, 
all  the  powers  over  the  Florida  election  for  electors  which 
Congress  itself  has,  and  all  which  either  House  has,  as  well 
as  all  which  the  two  Houses  in  convention  have.  It  can 
have  no  more.  Congress  could  have  conferred  no  more, 
and  it  has  made  no  attempt  to  confer  more.  The  statute 
directs  us  to  consider  all  certificates,  votes,  and  papers  from 
a  State  objected  to,  and  all  papers  accompanying  the  same, 
with  the  objections,  and  directs  us  to  consider  them  “with 
the  same  powers,  if  any,  now  possessed  for  that  purpose, 
acting  separately  or  together,  and  by  a  majority  of  votes 
decide  whether  any  and  what  votes  from  such  State  are  the 
votes  provided  for  by  the  Constitution  of  the  United  States, 
and  how  many  and  what  persons  were  duly  appointed  elec¬ 
tors  in  such  State,  and  [we]  may  therein  take  into  view  such 
petitions,  depositions,  and  other  papers,  if  any,  as  shall  by 
the  Constitution  and  now-existing  law  be  competent  and 
pertinent  in  such  consideration.”  We  are,  therefore,  to 
have  whatever  powers  Congress  has,  if  any,  under  the  Con¬ 
stitution  for  the  purpose  of  considering  the  papers  laid  be¬ 
fore  us,  and  the  same  powers  for  deciding  what  are  the 
votes  provided  for  by  the  Constitution.  In  making’  our  de- 

.  .  *  O 

cision  and  report,  as  well  as  in  receiving  extrinsic  evidence, 
we  can  only  act  within  the  limits  of  the  constitutional  power 
conferred  upon  Congress.  This  is  plain  from  the  language 
of  the  act,  as  I  have  quoted  it. 

The  question,  then,  restated  and  carried  hack  one  step,  is 
this  :  Has  Congress  power  to  recanvass  the  votes  and  returns 


of  votes  given  in  a  State  for  Presidential  electors,  or  has  it 
power  to  try  a  contested  election  in  a  State  ?  The  answer 
to  this  must  be  sought  in  the  Constitution.  Congress,  con¬ 
fessedly,  has  no  powers  which  the  Constitution  has  not  con¬ 
ferred  upon  it,  either  expressly  or  by  fair  implication  from 
the  grant  of  some  express  power.  This  will  not  be  ques¬ 
tioned  by  any  one. 

Now,  if  it  be  that  Congress,  or  either  House  of  Congress, 
has  any  power  to  canvass  the  votes  cast  for  electors,  or  the 
returns  of  such  votes,  that  power  must  be  found  in  the 
clause  of  the  Constitution  which  ordains  that  the  President 
of  the  Senate  “  shall  in  the  presence  of  the  Senate  and 
House  of  Representatives  open  all  the  certificates  [of  the 
lists  of  persons  voted  for  for  President  and  Vice-President, 
and  of  the  number  of  votes  for  each,]  aud  the  votes  shall 
then  be  counted.”  The  opening  of  the  certificates  and  the 
counting  of  the  votes  is  not  the  election.  Nor  is  the  voting 
done  on  the  second  Tuesday  in  November  the  Presidential 
election.  It  is  only  preparatory  to  such  election.  The 
Presidential  election  takes  place  on  the  first  Wednesday  of 
December,  when  the  appointed  electors  meet  and  cast  their 
votes,  and  all  that  the  President  of  the  Senate  and  the  two 
Houses  of  Congress  have  to  do  after  that  time  is  to  ascer- 
tain  the  result.  And  it  is  worthy  of  notice  that  in  this 
constitutional  provision,  which  alone  is  the  basis  of  all 
claim  set  up  for  Congressional  power  to  canvass  the  votes 
and  returns  of  the  November  State  election,  there  is  no 
reference  to  that  election,  or  to  anything  antecedent  to  the 
act  of  voting  by  the  electors.  The  reference  is  exclusively 
to  matters  that  must  occur  after  they  have  performed  their 
duties. 

Now,  certainly  no  one  can  contend  the  direction  that  the 
votes  (that  is,  the  votes  of  the  appointed  electors)  shall  be 
counted  in  the  presence  of  the  Senate  and  House  of  Repre¬ 
sentatives  is  an  express  bestowal  of  power  upon  any  body 
to  inquire  and  determine  whether  a  State  canvass  of  the 
election  of  electors  was  correct  or  not.  The  framers  of  the 
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Constitution  well  understood  what  was  necessary  to  confer 
upon  Congress,  or  upon  either  House,  power  to  canvass 
elections,  or  returns,  and  the  subject  did  not  escape  their 
attention.  When  such  power  was  intended  to  be  granted, 
it  was  given  in  plain  language.  Each  House  was  made  a 
judge  of  the  elections,  returns,  and  qualifications  of  its 
members.”  Ho  such  language  was  used  respecting  electors, 
and  for  what  appears  to  me  to  be  the  plainest  reason.  The 
scheme  of  the  Constitution  was  to  make  the  appointment  of 
electors  exclusively  a  State  affair,  free  from  interference  of 
the  Legislative  Department  of  the  government,  excepting 
only  that  Congress  was  permitted  to  determine  the  time  for 
choosing  electors,  and  the  day  on  which  they  shall  give  their 
votes,  with  this  limitation,  that  the  day  shall  be  the  same 
throughout  the  United  States.  And  it  was  ordained  that 
no  Senator  or  Representative  shall  be  appointed  an  elector. 

The  States,  as  such,  were  required  to  appoint,  in  such 
manner  as  their  legislatures  might  direct ;  the  plain  object  of 
which  was  to  make  State  governments,  in  the  matter  of 
choosing  a  President,  as  independent  as  possible  of  any 
possible  action  by  the  general  government. 

It  will,  then,  I  think,  be  admitted  that  the  power  claimed 
for  Congress,  and  of  course  for  this  Commission,  by  the  pro¬ 
ponents  of  the  evidence  offered,  has  not  been  expressly 
granted.  Is  there  any  implication  of  such  a  grant  ?  I  am 
unable  to  find  it  in  the  Constitution.  I  have  already  re¬ 
marked  that  when  the  grant  of  such  a  power  was  intended 
to  be  made  it  was  given  in  unmistakable  language,  expressly 
making  each  House  a  judge  of  the  elections,  returns,  and 
qualifications  of  its  members.  The  express  gift  in  that  case 
tends  to  repel  the  idea  of  an  implied  grant  of  the  same 
power  in  any  other.  I  think  it  may  safely  be  said  that  no 
powers  were  granted  to  Congress  by  the  Constitution,  either 
expressly  or  impliedly,  that  were  not  intended  to  be  granted, 
and  it  is  difficult  to  believe  there  was  an  intention  to  grant 
to  Congress  by  implication  power  to  canvass  and  judge  of 
elections  and  returns  of  elections  of  State  electors,  when  it 
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was  thought  necessary  to  grant  that  power  expressly  in 
cases  of  elections  of  Senators  and  Representatives. 

An  implication  of  power  must  have  something  upon 
which  it  can  rest,  and  certainly  there  is  in  the  Constitution 
no  basis  for  an  implication  such  as  is  sought  to  be  made 
here,  except  it  be  found  in  the  required  presence  of  the  two 
Houses  when  the  electoral  votes  are  to  he  opened  and 
counted.  I  know  of  no  other  implication  of  Congressional 
power  which  rests  on  so  shadowy  a  foundation,  and  I  find 
it  impossible  to  infer  from  that  any  grant  of  power  of  can¬ 
vassing  elections  in  the  States.  Yet  if  we  receive  the  evi¬ 
dence  ottered  we  shall  be  claiming  and  exerting  the  exact 
power  which  Congress  would  have  possessed  if  the  Consti¬ 
tution  had  expressly  declared  that  Congress  shall  be  the 
judge  of  the  elections,  returns,  and  qualifications  of  Presi¬ 
dential  electors. 

The  truth  is,  the  framers  of  the  Constitution  seem  never 
to  have  contemplated  the  possibility  of  disputes  respecting 
the  appointment  of  electors,  and  hence  they  made  no  pro¬ 
vision  for  the  decision  of  such  controversies.  They  were 
wise  men,  but  they  did  not  foresee  everything.  They 
would  have  been  more  than  human  if  they  had.  I  doubt 
whether  they  had  in  mind  at  all  the  idea  of  a  popular  elec¬ 
tion  as  a  mode  of  appointing  State  electors.  They  used  the 
word  “appoint,”  doubtless  thinking  that  the  legislatures  of 
the  States  would  themselves  select  the  electors,  or  empower 
the  governor  or  some  other  State  officer  to  select  them. 
The  word  appoint  is  not  the  most  appropriate  word  for  de¬ 
scribing  the  result  of  a  popular  election.  Such  a  mode  of 
appointment.  I  submit,  is  allowable,  but  there  is  little  reason 
to  think  it  was  contemplated,  and  still  less  reason  to  suppose 
that  the  idea  of  a  contested  popular  election  for  electors  had 
any  existence  in  the  minds  of  its  framers  when  the  Consti¬ 
tution  was  formed.  It  was  not  until  years  afterwards  that 
the  electors  were  chosen  by  popular  vote.  It  is  altogether 
improbable,  therefore,  that  any  necessity  was  felt  in  the 
Constitutional  Convention  for  giving  to  Congress,  or  any 
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other  branch  ot  tlie  new  government,  the  decision  of  con¬ 
tests  over  the  results  ot  such  elections,  and,  hence,  it  is  not 
surprising  we  find  no  provision  made  for  determining  them. 

And  it  seems  to  me,  it  such  contest  had  been  foreseen, 
that  it  is  by  no  means  clear  the  convention  would  have  pro¬ 
vided  for  their  decision  by  any  federal  tribunal.  There  are 
inherent  difficulties  in  the  way.  As  I  have  said,  the  ap¬ 
pointment  of  electors,  however  it  may  be  made,  is  pecu- 
li:iil  \  and  exclusively  a  State  affair.  The  action  of  electors 
after  their  appointment  has  relation  to  the  general  govern¬ 
ment,  but  the  appointment  itself  is  a  different  matter.  Be¬ 
fore  the  first  Wednesday  of  December,  when  the  electors  cast 
their  votes,  neither  Congress  nor  any  department  of  the 
general  government  has  anything  to  do  with  them,  or  with 
the  proceeding  for  appointing  them.  The  State  confessedly 
nas.  She  has  entire  control  over  the  elections,  over  the  re¬ 
turns,  and  the  canvass.  And,  so,  after  the  votes  of  the 
electors  have  been  cast,  if  there  be  any  power  over  the 
election,  the  returns,  or  the  canvass,  confessedly  the  State 
has  it.  Now,  if  Congress  had  power  also  to  enter  upon  a 
recanvass,  or  to  try  a  contest  over  the  results,  its  exercise 
might  lead  to  untold  confusion  and  difficulty.  Congress 
might  decide  that  one  set  of  electors  had  been  appointed, 
while  the  State,  which  has  undoubted  authority,  might  de- 
ciclc  another  set  were  the  true  appointees.  If  the  decision 
ot  Congress  is  to  prevail,  where  then  is  the  right  of  the 
State  1o  appoint  in  its  own  manner?  I  cannot  believe 
the  Constitution  justifies  any  such  possible  conflict,  or  any 
such  invasion  of  the  domain  of  a  State.  The  implication  of 
such  a  power  ought  to  be  clear,  if  it  exists  at  all.  It  ought 
not  to  rest  on  any  other  than  a  substantial  foundation. 
Somebody  ought  to  be  able  to  put  his  finger  on  some  clause 
in  the  Constitution  that  justifies  it.  No  such  clause  has 
been  pointed  out,  and  I  can  find  none.  The  present  junc¬ 
ture  sometimes  tempts  me  to  wish  I  could  find  some  power 
in  Congress  and  in  this  Commission  to  explore  to  the  bot¬ 
tom  the  election  and  returns  in  Florida;  and  could  I  find 
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anything  upon  which  to  build  a  fair  implication  of  such  a 
power,  I  would  exert  it.  JBut  I  cannot  construe  the  Con¬ 
stitution  as  I  may  wish  it  to  he.  I  must  construe  it  as  I 
find  it. 

If,  then,  Congress  has  not  the  power  to  enter  into  the  con¬ 
sideration  of  the  evidence  offered,  it  would  be  idle  to  ad¬ 
mit  it. 

But  we  are  asked,  Is  there  no  way  of  avoiding  the  possi¬ 
bility  of  having  electoral  votes  cast  on  the  faith  of  false  re¬ 
turns  of  elections  ?  Can  no  inquiry  be  made  into  the  cor¬ 
rectness  of  such  returns  ?  To  such  questions  I  reply,  there 
is  ample  power  in  the  State.  She  may  provide  in  any  way 
to  purify  her  elections,  and  may  devise  means  to  correct  an 
erroneous  canvass  or  rectify  false  returns  or  throw  out  il¬ 
legal  votes.  She  may  do  this  in  the  most  summary  way. 
She  may  accomplish  it  completely  before  the  day  for  cast¬ 
ing  the  electoral  vote  arrives.  But  I  find  no  power  in  Con¬ 
gress,  either  express  or  implied,  to  do  this  work  which  the 
State  may  do. 

There  may  he  a  necessity  for  its  lodgement  somewhere 
outside  of  the  State,  but  when  Congress  undertakes  to  act 
it  must  find  a  warrant  for  its  action  in  some  provision  of 
the  Constitution.  There  are  many  things  the  experience  of 
ninety  years  has  taught  us  it  would  be  desirable  to  have, 
some  things  that  seem  to  be  necessary,  which  the  Constitu¬ 
tion  has  not  given. 

In  all  elections  there  are  and  there  must  be  finalities. 
There  must  be  an  ultimate  canvass  and  ascertainment  of 
the  result.  That  must  be  final  and  conclusive  until  re¬ 
versed,  though  it  may  not  be  in  exact  accordance  with  the 
actual  facts. 

The  statute  of  Florida  provides  that  its  Presidential  elec¬ 
tors  shall  be  appointed  by  a  popular  vote,  and  it  directs  that 
the  result  of  that  vote  shall  be  determined  and  declared  by  a 
State  Board  of  Canvassers  constituted  as  directed.  That 
board  is  made  by  the  statute  the  ultimate  determinant  and 
declarant  of  what  the  vote  was  and  of  its  result,  and  it  has 
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power  in  certain  cases  to  exclude  county  returns.  The 
board  is  to  determine  and  declare.  Such  is  the  plain  direction 
of  the  act.  Determination  is  a  quasi  judicial  act,  the  de¬ 
claration  which  is  to  follow  is  an  announcement  of  the  de¬ 
termination,  and  after  the  determination  and  declaration 
the  governor  is  required  to  give  a  certificate  to  the  per¬ 
sons  elected  electors.  But  how  is  he  to  know  who  has  been 
elected,  except  from  the  determination  and  declaration  of 
the  board?  He  has  no  authority  to  canvass  the  returns, 
and  he  cannot  overrule  the  action  of  the  board.  ITe  must 
be  governed  by  that  action  if  he  obeys  the  law  and  certifies 
as  required. 

1  admit  the  declaration  and  determination  of  the  board 
may  be  set  aside  by  any  authority  the  State  may  designate 
to  try  contested  elections.  It  may  be  shown  to  be  erroneous 
on  the  trial  of  a  quo  warranto,  but  until  thus  reversed,  it  is 
and  must  be  final,  obligatory  upon  the  governor  as  upon  all 
others.  The  certificate  lie  is  required  by  law  to  give,  is  a  cer¬ 
tificate  of  a  fact,  and  of  a  fact  which  can  appear  only  in  that 
determination  of  the  State  Board  of  Canvassers,  which  is  in 
existence  unreversed  when  the  certificate  is  to  be  given. 
Surely  he  cannot  certify  that  a  person  has  been  elected 
who  at  the  time  of  his  certificate  is  shown  by  the  determi¬ 
nation  of  the  State  board  not  to  have  been  elected.  Such 
a  certificate  would  be  a  palpable  falsehood  and  fraud. 

Xow,  in  this  case  it  is  not  offered  to  be  shown  that  Gov¬ 
ernor  Stearns’  certificate  of  the  election  of  what  are  called 
the  Hayes  electors  did  not  truly  represent  the  conclusions 
and  determination  of  the  State  board,  and  if  it  did  truly 
conform  to  that  determination,  it  was  such  a  certificate  as 
he  was  authorized  and  required  to  make.  It  was  neither 
untrue  nor  fraudulent. 

I  admit  the  governor’s  certificate  is  not  unimpeachable. 
It  may  be  shown  to  be  untrue  by  proof  that  it  does  not  cor¬ 
respond  with  the  determination  of  the  Canvassing  Board. 
It  may  be  proved  to  be  a  forgery.  But  in  the  present  case 
these  things  are  not  alleged.  The  certificate  must  be,  there- 
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fore,  at  least  prima  facie  evidence  that  the  persons  certified  to 
be  elected  were  in  fact  elected,  and,  therefore,  that  they  were 
the  State’s  appointees.  They  derived  their  title  from  the 
election,  and  what  was  the  result  of  the  election  was  deter¬ 
mined  by  the  State  Canvassing  Board.  The  determination. 
I  have  said,  may  have  been  subject  to  revision  by  process 
of  State  law,  but  until  anulled  it  was  the  pronounced  ac¬ 
tion  of  the  State. 

Are  then  persons  who  have  received  a  governor’s  certifi¬ 
cate  that  they  have  been  appointed  electors,  a  certificate 
which  the  governor  is  required  by  law  to  give,  and  which  is 
founded  on  a  quasi  judicial  determination  of  the  results  of 
the  election,  incapable  of  acting  until  it  shall  be  decided  by 
another  tribunal,  in  some  proceeding  which  may  or  may 
not  afterwards  be  commenced,  whether  the  determined  and 
declared  result  of  the  election  was  erroneous  or  not  ? 

Must  every  person  who  has  received  a  commission  to  fill 
an  office,  the  duties  of  which  are  to  be  performed  immedi¬ 
ately,  if  at  all,  decline  acting  under  the  commission  because 
subsequent  investigation  may  have  shown  that  he  was  not 
entitled  to  it  ?  Xo  such  doctrine,  I  think,  has  ever  been 
asserted  by  any  tribunal. 

How,  then,  the  persons  who  voted  for  Hayes  on  the  6th 
day  of  December  had  all  the  insignia  of  title  when  they 
voted.  They  had  the  governor’s  certificate  of  their  right. 
They  had  the  judicial  determination  and  declaration  of  the 
State  Canvassing  Board  that  they  had  been  elected.  Xo 
other  persons  had  even  a  prima  facie  right.  The  Tilden 
electors  had  no  decision  in  their  favor  of  any  board  or  tri¬ 
bunal  authorized  by  law  to  ascertain  and  declare  the  results 
of  the  election.  They  had  no  certificate  from  anybody  em¬ 
powered  to  certify  that  they  were  electors.  They  were  not 
even  electors  de  facto. 

I  do  not  care  to  discuss  the  question  how  far  the  acts  of 
officers  de  facto  are  effective.  It  is  admitted  that  they  gen¬ 
erally  are  valid  as  against,  or  for,  others  than  themselves. 
But  I  maintain  that  the  acts  of  such  officers  are  de  jure. 
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When  they  have  at  the  time  of  their  action  all  the  evidences 
ot  right  known  to  the  law,  their  right  is  absolute  and  perfect 
until  annulled  or  revoked.  I  do  not  see  how  anybody  can 
contend  that  acts  of  officers  who  have  received  certificates  of 
their  election  from  the  authority  empowered  and  directed 
to  issue  such  certificates, — -certificates  truly  representing  the 
final  returns  of  the  election,  as  determined  and  declared  by 
the  ultimate  board  constituted  by  law  for  making  such  deter¬ 
mination, — are  not  de  jure.  How  can  it  be  maintained  that 
such  officers  are  personally  responsible  for  acts  done  in  pursu¬ 
ance  of  their  apparent  right,  even  though  it  may  subsequently 
be  shown  that  they  were  not  in  fact  elected  ?  Could  the  Hayes 
electors  have  been  sued  for  intrusion  ?  If  they  had  been, 
would  not  the  governor’s  certificate  and  the  determination 
of  the  State  Canvassing  Board  have  been  a  complete  pro¬ 
tection  ?  If  a  sheriff  has  a  commission  from  a  governor, 
are  his  acts,  while  he  holds  the  commission,  rendered  in¬ 
valid  by  a  subsequent  judicial  decree  that  he  was  not  en¬ 
titled  to  the  office  ?  Surely  this  will  not  be  claimed.  And 
if  it  cannot  be,  it  is  because  the  acts  of  such  officers  are 
rightful,  or  de  jure. 

In  my  judgment  it  follows  inevitably  that  what  was  done 
in  Florida  after  the  6th  of  December  is  immaterial.  Neither 
the  action  of  the  legislature,  nor  a  post  hac  decision  of  a 
court,  can  affect  an  act  rightfully  done  when  it  was  done, 
and  completed  before  the  legislature  and  the  court  at¬ 
tempted  to  annul  the  authority  for  it. 

(Mr.  Thurman  :  Are  we  not  now  counting  the  vote  ?  Is 
it  not  a  matter  in  fieri  ?) 

We  are  now  counting  the  electoral  vote.  But  the  offer 
of  evidence  assumes  that  we  may  count  the  State  vote  for 
electors,  an  antecedent  matter.  I  have  already  attempted 
to  show  that  there  is  no  constitutional  power  in  Congress, 
and  consequently  none  in  us,  to  count  the  votes  of  States, 
or  to  review  a  State  canvass. 

But  to  return  to  the  subject  I  was  considering.  There 
must  be  a  finality  in  ascertaining  the  results  of  an  election, 
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and  when  the  election  is  a  mode  of  appointment  of  persons 
to  cast  a  vote  for  a  State  on  an  appointed  day,  the  finality 
must  he  on  or  before  that  day,  else  nothing  can  be  settled. 
The  electors  of  the  State  of  Yew  York  cast  the  votes  of  the 
State  on  the  6th  of  December  last.  Can  those  votes  now 
he  nulified  by  any  subsequent  action  of  the  Yew  York  leg¬ 
islature  declaring  that  the  persons  who  voted  were  not  elec¬ 
ted,  or  creating  a  new  board  to  make  a  new  canvass,  or  by 
the  judgment  of  an  inferior  court,  or  any  other  court,  that 
other  persons  were  entitled  to  cast  the  votes  of  the  State  ? 
If  that  is  possible  the  new  president  to  be  installed  on  the 
4th  of  March  next  can  be  ousted  by  the  declaration  of  a 
State  legislature  or  the  judgment  of  a  State  court.  There  is 
no  statute  of  limitations  to  bar  such  action  by  any  State. 
If  the  votes  of  electors  can  be  destroyed  by  State  action 
after  they  have  been  cast,  it  may  be  done  next  J uly  as  well 
as  it  can  be  now. 

But  I  have  detained  the  Commission  too  long.  I  will 
only  add  some  references  to  a  few  decisions  that  bear  directly 
on  the  question  before  us,  and  show  the  conclusive  effect  of 
the  decision  of  a  statutory  canvassing  board. 

In  25  Maine  Reports,  p.  567,  may  be  found  an  unanimous 
opinion  of  the  Supreme  Judicial  Court,  in  answer  to  a 
question  propounded  to  the  court  by  the  governor.  The 
question  was,  “  Is  it  competent  for  the  governor  and  coun¬ 
cil,  iu  counting  votes  for  county  officers,  under  the  provis¬ 
ions  of  the  act  providing  for  the  election  of  county  officers, 
approved  February  22,  1842,  to  receive  from  the  town 
clerk  and  selectmen  evidence  to  show  that  the  return  made 
by  them  does  not  correspond  with  the  records  ?”  The  con¬ 
stitution  and  statutes  of  the  State  required,  iu  the  choice  of 
county  officers,  that  the  votes  of  towns  and  plantations 
should  be  received  by  their  selectmen  and  assessors  respec¬ 
tively,  in  the  presence  of  their  respective  town  and  planta¬ 
tion  clerks,  and  that  the  clerks  should  make  a  list  of  the 
persons  voted  for,  with  the  number  of  votes  for  each  against 
his  name,  and  that  the  same  should  be  recorded  in  the  pres- 
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enee  of  the  selectmen  and  assessors  respectively,  in  the  open 
town  and  plantation  meetings,  and  that  fair  copies  of  the 
lists  should  be  attested  by  the  selectmen  and  assessors  of 
their  respective  towns  and  plantations,  and  by  the  clerks  of 
each,  and  sealed  up  in  open  town  and  plantation  meetings. 
The  votes,  so  sealed  up,  are  required  to  be  transmitted  to 
the  governor  and  council  within  thirty  days  thereafter,  who 
are  “  to  open  and  count  the  votes  returned.”  Open  and 
count  the  votes.  Such  is  the  language  of  the  law.  The 
court  was  of  opinion  that  the  governor  and  council 
had  no  authority  to  receive  any  other  evidence  in  relation 
to  the  votes  than  what  the  certificates,  so  prepared,  trans¬ 
mitted,  and  received,  may  contain— not  even  evidence  that 
the  township  records  diner  from  the  return  lists.  A  simi¬ 
lar  decision  was  made  in  Bacon  vs.  The  York  Commissions, 
26  Maine,  494.  and  a  like  opinion  was  given  in  1867,  re- 
ported  in  54  Maine,  602. 

In  The  People  ex  rel.  Bailey  vs.  The  Supervisors  of 
Greene,  17  Barb.,  217,  it  was  held  that  after  a  Board  of 
County  Canvassers  has  met  and  organized  according  to  law, 
and  proceeded  to  estimate  the  votes  of  the  county,  and  to 
make  the  statement  prescribed  by  the  statute,  and  to  deter¬ 
mine  who  have  been  elected  county  officers,  and  a  copy  of 
their  determination  has  been  published  and  filed,  and  be¬ 
come  a  matter  of  record,  and  the  board  has  dissolved,  a 
mandamus  will  not  lie  requiring  them  to  reorganize  and 
correct  the  estimate  of  votes  of  the  county,  by  allowing 
counting,  canvassing,  and  estimating  the  votes  of  an  elec¬ 
tion  district  alleged  to  have  been  improperly  omitted  by  the 
board  at  its  former  meeting. 

In  Hadley  vs.  The  Mayor  of  Albany,  33d  Hew  York  Court 
of  Appeals,  603.  it  was  ruled  that  when  the  law  has  com¬ 
mitted  to  the  common  council  of  a  city  the  duty  of  can¬ 
vassing  the  returns  and  determining  the  result  of  an  elec¬ 
tion  from  them,  and  the  council  have  performed  that  duty, 
and  made  their  determination  from  them,  they  have  ex- 
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haustecl  their  power  and  cannot  afterwards  reverse  their 
decision  by  making  a  different  determination.  It  was  also 
held  that  the  question  as  to  the  effect  of  the  returns  is  not 
open  for  determination  by  a  jury  in  an  action  to  which  the 
title  to  his  office  comes  up  collaterally.  In  that  case  an 
offer  was  made  to  show  that  the  returns  in  fact  showed  (as 
is  alleged  in  the  case  now  before  us)  that  the  person  deter¬ 
mined  and  declared  elected,  was  not  elected.  But  the  evi¬ 
dence  was  ruled  inadmissible,  and  Denio,  the  eminent  judge 
who  delivered  the  opinion  of  the  court,  said  :  “  If  the  ques¬ 
tion  had  arisen  upon  an  action  in  the  nature  of  a  quo  war¬ 
ranto  information,  the  evidence  would  have  been  compe¬ 
tent.  But  it  would  be  intolerable  to  allow  a  party  affected 
by  the  acts  of  a  person  claiming  to  be  an  officer,  to  go  be¬ 
hind  the  official  determination  to  prove  that  such  official 
determination  arose  out  of  mistake  or  fraud.” 

So  in  Clark  vs.  Buchanan,  2  Minnesota,  346,  it  was  held 
that  a  Canvassing;  Board,  having  made  a  canvass  and  ad- 
journecl  sine  die,  was  functus  officio,  and  had  no  right  to 
reconvene  and  correct  errors  in  its  decisions. 

I  know  of  no  authorities  in  conflict  with  these.  There  are 
very  many  that  assert  the  same  doctrine.  My  conclusions, 
then,  are  that  neither  Congress  nor  this  Commission,  has 
authority  under  the  Constitution  to  recanvass  the  vote  of 
Florida  for  State  electors  ;  that  the  first  determination  of 
the  State  Canvassing  Board  was  conclusive  until  it  was  re¬ 
versed  by  State  authority ;  that  while  it  remained  unre¬ 
versed  it  conferred  upon  the  persons  declared  by  it  to  have 
been  chosen  electors  rightful  authority  to  cast  the  vote  of 
the  State ;  and  that  the  act  which  those  electors  were  ap¬ 
pointed  to  do  having  been  done,  it  was  not  in  the  power, 
even  of  the  State,  afterwards  to  undo  the  act  and  call  in 
question  the  authority  by  which  it  was  done. 

It  follows,  in  my  judgment,  that  the  evidence  now  offered 
is  impertinent  to  any  question  we  can  decide,  and,  therefore, 
that  it  ought  not  to  be  admitted. 
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The  electoral  votes  of  Oregon  being  under  consideration,  Mr.  Commis¬ 
sioner  Strong  addressed  the  Commission  as  follows: 

Mr.  President:  I  do  not  propose  to  present  an  extended 
argument  in  support  of  the  opinions  I  have  respecting  this  case. 
The  condition  of  my  health  forbids  that;  hut  I  wish  to  state 
very  briefly  what  my  opinions  are,  together  with  the  con¬ 
clusions  at  which  I  have  arrived.  I  still  think,  as  I  thought 
when  we  had  the  Florida  and  Louisiana  cases  under  con¬ 
sideration,  that  when  the  law's  of  a  State  have  appointed  a 
tribunal,  either  a  hoard,  a  council,  an  officer,  or  any  authority 
to  ascertain,  decide,  or  determine  what  have  been  the  results 
of  an  election  for  Presidential  electors,  the  decision  of  that 
board,  officer,  or  authority  is  conclusive,  so  long  as  it  remains 
unreversed  by  a  judicial  tribunal  empowered  hv  State  law  to 
reverse  it.  If  I  could  have  had  any  doubts  upon  this  subject 
they  would  have  been  removed  by  the  very  able  argument 
of  Judge  Hoad  ley,  submitted  to  us  night  before  last,  and 
by  the  numerous  authorities  he  cited.  Those  authorities 
show  that  it  is  everywhere  held  the  decision  or  ascertain¬ 
ment  of  the  result  of  an  election  by  the  appointed  canvass¬ 
ing  authority  is  final,  and  that  it  must  be  accepted  as  such. 
Hot  a  single  authority  has  been  adduced  which  asserts  any 
other  doctrine.  The  right  of  a  person  claiming  to  have  been 
elected  is  to  he  tested,  then,  by  the  results  of  the  State  can¬ 
vass,  not  by  what  preceded  it,  and  not  by  what  followed  it. 
The  State  canvass  is  the  determination  by  the  State,  acting 
through  its  appointed  agents,  its  determination  of  the  ques¬ 
tion  wdio  wTas  elected.  I  have  never  doubted  that  when  the 
legal  profession  of  the  country  shall  come  to  examine  the 
subject  coolly,  as  they  will  after  the  present  excitement  has 
passed,  they  will  agree  that  this  is  a  perfectly  sound  doctrine. 
But  I  had  not  expected  the  doctrine  would,  at  this  early 
period,  in  the  midst  of  an  excited  party  struggle,  receive 
the  assent  and  complete  vindication  it  has  received  from 
the  counsel  who  has  addressed  us  on  behalf  of  the  Tilden 
electors. 

In  view  of  this  principle,  to  which  there  appears  to  he 


universal  assent,  let  ns  examine  the  statutes  of  Oregon  and 
see  what  provision  that  State  has  made  for  ascertaining  and 
determining  the  results  of  elections  for  Presidential  electors. 
The  60th  section  of  its  election  law's  enacts  that  44  the  votes 
for  electors  shall  he  given,  received,  returned,  and  can¬ 
vassed  as  the  same  are  given,  returned,  and  canvassed 
for  members  of  Congress,”  and  former  sections  of  the  act 
prescribe  how  the  returns  and  canvass  of  votes  for  members 
of  Congress  shall  be  made.  In  each  county  the  county 
clerk  is  required  to  make  an  abstract  of  the  votes  cast  in 
the  county  and  send  it  to  the  secretary  of  State;  and  the 
37th  section  of  the  law  directs  as  follows  :  “  It  shall  be  the 
duty  of  the  secretary  of  State,  in  the  presence  of  the  governor, 
to  proceed,  within  thirty  days  after  the  election,  and  sooner 
if  the  returns  be  all  received,  to  canvass  the  votes  given  for 
*  *  *  members  of  Congress.”  This  provision  plainly 

makes  the  secretary  of  State  the  sole  canvassing  officer.  It 
may  not  be  proper  to  call  him  a  board,  but  he  is  the  sole 
officer  designated  and  appointed  by  the  law  to  make  the 
canvass  and  ascertain  the  result  of  the  election.  It  is  true 
he  must  make  the  canvass  in  the  presence  of  the  governor, 
but  no  duties  in  regard  to  the  canvass  are  assigned  by  the  law 
to  the  governor.  Iiis  presence  is  required  to  insure  an  open 
canvass,  and  for  no  other  apparent  reason.  Had  it  been  in¬ 
tended  he  should  take  part  in  the  canvass  the  language  of 
the  act  would  have  been,  it  shall  be  the  duty  of  the  secre¬ 
tary  of  State  and  of  the  governor  to  proceed  to  canvass  the 
votes,  &c.  But  the  words  actually  used  have  no  such 
meaning.  It  is  worthy  of  notice  that  in  the  35th  section, 
where  provision  is  made  for  a  county  canvass,  and  for  mak¬ 
ing  up  the  abstract  of  votes  to  be  sent  to  the  secretary  of 
State,  it  is  enacted  that  the  couutv  clerk.  44  taking  to  his  as- 
sistance  two  justices  of  the  peace  of  the  county,  shall  pro¬ 
ceed  to  open  [the  returns  received]  and  make  abstracts  of 
the  votes.”  There  the  two  justices  selected  are  made  part 
of  the  county  canvassing  board,  because  they  are  to  be  active 
participants  therein,  but  the  provision  in  regard  to  the  State 
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canvass  is  widely  different,  and  the  different  language  em¬ 
ployed  respecting  that  indicates  clearly  a  difference  of  inten¬ 
tion.  I  think,  therefore,  that  it  is  beyond  any  reasonable 
doubt  that  by  the  law  of  Oregon  the  secretary  of  State  is 
made  the  sole  canvassing  officer  to  ascertain,  from  the 
county  abstracts  sent  to  him,  and  to  determine  the  results 
of  an  election  for  member  of  Congress,  and  also  for  Presi¬ 
dential  electors. 

This  canvass  was  made  in  the  present  case,  and  we  have 
it  before  us.  The  secretary  of  State  has  certified  and 
affixed  the  seal  of  the  State  to  his  certificate  that  the  tabu¬ 
lated  statement  to  which  he  certifies  is  the  result  of  the 
vote  cast  for  Presidential  electors  at  a  general  election  held 
in  and  for  the  State  of  Oregon  on  the  7th  day  of  November, 
A.  D.  1870,  as  opened  and  canvassed  in  the  presence  of  his 
excellency  L.  F.  Grover,  governor  of  the  State,  according 
to  law,  on  the  4th  day  of  December,  A.  D.  1876,  at  2 
o’clock  of  that  day,  by  the  secretary  of  State.  That  certi¬ 
ficate  shows  that  each  of  the  three  Iiayes  electors  received 
over  fifteen  thousand  two  hundred  votes,  and  that  each  of 
the  Tilden  electors  received  less  than  fourteen  thousand  two 
hundred.  The  secretary  has  also  made  out  and  certified,  over 
the  seal  of  the  State,  a  list  of  the  names  of  the  three  persons 
who  received  the  highest  number  of  votes,  as  it  appears  by 
the  returns  of  the  election  on  file  in  his  office,  and  those  three 
persons  are  the  three  Hayes  electors. 

This  result  of  the  canvass,  thus  made  to  appear,  was  the 
final  determination  of  the  officer  appointed  by  the  State  to 
make  such  a  determination.  I  agree  with  the  honorable 
Senator  from  Delaware  that  there  is  no  essential  difference 
in  the  authority  of  the  State  Canvassing  Boards  of  Florida 
and  that  of  the  State  canvassing  officer  of  Oregon.  The  duty 
of  each  is  to  ascertain,  as  a  finality,  who  have  been  elected 
by  the  popular  votes.  But  in  Oregon  there  is  a  most  im¬ 
portant  statutory  provision.  It  is  found  in  the  40th  section 
of  the  law  regulating  elections,  as  follows  :  “  In  all  elections 
in  this  State,  the  person  having  the  highest  number  of  votes 
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for  any  office  shall  be  deemed  to  have  been  elected.” 
When,  therefore,  the  secretary  of  State,  on  the  4th  day  of 
December,  1876,  canvassed  the  vote  of  the  State,  and  ascer¬ 
tained,  as  he  did,  that  Odell,  Cartright,  and  WTatts  had  re¬ 
ceived  the  highest  number  of  votes  for  Presidential  electors, 
the  law  declared  them  to  be  elected.  It  required  that  they 
should  he  deemed  elected.  Deemed  hv  whom  ?  Deemed 
elected  by  the  secretary  of  State,  by  the  governor,  and  by 
everybody  else.  Apart,  then,  from  the  question  respecting 
the  alleged  ineligibility  of  Watts,  of  which  I  shall  speak 
hereafter,  the  appointment  of  those  three  electors  was  com¬ 
plete  on  that  day,  so  soon  as  the  secretary  of  State  had 
completed  his  canvass.  How,  had  nothing  more  been  done  ; 
had  no  certificate  of  their  election  ever  been  given  bv  the 
secretary,  or  by  the  governor,  the  three  electors,  having 
been  ascei’tained  by  the  State’s  appointed  office]’  to  have 
received  the  highest  number  of  votes,  and  having  been  re¬ 
quired  by  law  to  he  deemed  elected,  would  have  had  a 
complete  and  unquestionable  right  to  cast  the  vote  of  the 
State  for  President  and  Vice-President,  Ho  one  doubts  or 
denies  this.  Their  right  was  founded  upon  the  election  as 
determined  by  the  law,  and  not  upon  any  certificate  of  their 
having  been  elected,  or  of  their  being  electors. 

But  the  60th  section  of  the  statute  imposes  upon  the  sec¬ 
retary  of  State  an  additional  duty,  to  he  performed  after  he 
has  completed  the  canvass.  He  is  required  to  prepare  two 
lists  of  the  names  of  the  electors  elected,  and  affix  the  seal 
of  the  State  to  the  same.  These  lists  are  required  to  he 
signed  by  the  secretary  and  the  governor,  and  to  be  deliv¬ 
ered  by  the  secretary  to  the  college  of  electors  at  the  hour 
of  their  meeting  on  the  1st  Wednesday  of  December.  This, 
I  say,  is  no  part  of  the  canvass.  It  is  a  simple  ministerial 
act,  which  may  he  performed,  and  which  was  performed  in 
the  present  case,  days  after  the  canvass  and  determination 
of  the  question  who  had  the  highest  number  of  votes,  and 
days  after  the  time  when,  by  force  of  the  law,  the  persons 
ascertained  to  have  received  the  highest  number  were  deemed 
3 


18 


to  have  been  elected.  These  lists,  then,  are  in  no  sense  the 
commission  of  the  electors  and  their  warrant  for  action. 
Their  authority  is  complete  before  the  lists  are  made  out. 
Nor  can  there  be  any  pretence  for  saying  that  the  lists  are 
the  decision  of  the  canvassing  officer.  Nobody  claims  that. 
What,  then,  are  they,  and  what  purpose  were  they  designed 
to  subserve  ?  They  are  not  required  to  give  notice  to  the 
electors  that  they  have  been  appointed.  This  is  clear,  for 
they  are  not  to  be  delivered  to  the  college  of  electors  until 
the  hour  of  their  meeting.  As  notices,  therefore,  they  would 
be  nugatory.  The  chosen  electors  might  reside  hundreds  of 
miles  from  the  capital.  Had  the  lists  been  intended  for 
notice  of  appointment,  service  of  them  must  have  been  re¬ 
quire*  l  before  the  hour  of  meeting.  It  is  evident  they  are 
intended  to  be  evidence,  on  the  count  here,  of  a  previous  ap¬ 
pointment,  and  they  are  made  out  in  duplicate  that  they  may 
accompany  the  two  certificates  of  votes  required  by  the  act 
of  Congress  of  1792  to  be  sent  to  the  President  of  the  Sen¬ 
ate.  These  lists,  it  is  true,  are  required  to  be  signed  by  the 
governor  as  well  as  by  the  secretary  of  State.  They  are 
not  to  be  made  out  by  the  governor,  or  delivered  by  him. 
He,  as  well  as  the  secretary,  signs  to  furnish  evidence  re¬ 
quired  at  Washington  to  show  here  that  the  State  had  pre¬ 
viously  appointed  the  persons  electors  whose  votes  have  been 
sent. 

The  truth  is,  the  law  of  Oregon  confers  on  the  governor 
no  authority  to  canvass  the  returns  of  votes  for  Presidential 
electors,  or  to  commission  those  who  by  the  ascertainment 
and  decision  of  tins  canvassing  authority  are  to  be  deemed 
elected,  or  to  certify  who  have  been  appointed.  He  may 
grant  such  a  certificate  of  election  to  the  person  having  the 
highest  number  of  votes  for  certain  other  offices,  and  may 
issue  a  proclamation  declaring  the  election  of  such  person. 
This  power  is  conferred  by  the  37th  section.  But  the  pro¬ 
visions  in  regard  to  Presidential  electors  are  entirely  differ¬ 
ent.  His  certificate  of  their  election  is  wholly  unauthorized. 
When,  therefore,  he  certified  that  Odell  received  15,206 
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votes,  Cartright  15,214  votes,  E.  A.  Cronin.  14,157  votes 
for  electors,  being  the  highest  number  of  votes  cast  at  the 
election  for  persons  eligible  to  he  appointed  electors,  and 
declared  them  duly  elected  electors  for  the  State  of  Oregon, 
he  did  an  act  which  the  law  conferred  upon  him  no  power 
to  do,  and  he  certified  what  was  untrue,  for  the  law  declared 
that  the  persons  who  had  the  highest  number  of  votes 
should  be  deemed  elected. 

This  unauthorized  certificate,  which  alone  is  the  founda¬ 
tion  of  all  claim  the  Tilden  electors  set  up,  was  the  act  of  the 
governor.  It  was  attested,  it  is  true,  by  the  secretary  of 
State,  and  the  seal  of  the  State  is  attached,  hut  it  is  not  the 
certificate  of  the  secretary  any  more  than  the  attestation 
of  Mr.  Secretary  Fish  to  a  Presidential  proclamation  of  a 
thanksgiving  day  makes  it  Mr.  Fish’s  proclamation.  The 
attestation  is  to  the  fact  that  the  governor  signed  the  cer¬ 
tificate.  It  is  not  an  assertion  that  the  certificate  is  true. 
The  secretary  of  State  of  Oregon  has  never  certified  that 
Cronin  was  an  elector,  or  that  auy  persons  were  other  than 
Odell,  Cartright,  and  Watts. 

Even  where  the  law  of  the  State  directs  the  governor  to 
give  to  electors  certificates  of  their  election,  as  the  law  of 
Florida  does,  I  have  never  contended,  and  no  one  has  con¬ 
tended,  that  the  certificate  is  conclusive.  I  said  distinctly, 
more  than  once,  when  remarking  upon  the  Florida  case, 
the  governor’s  certificate  is  not  unimpeachable.  It  may  he 
shown  to  he  untrue,  and  it  is  so  shown  when  it  is  proved  to 
he  different  from  the  conclusions  of  the  State  canvassing 
authority  or  hoard.  I  say  so  now.  Unless  the  decisions  of 
all  courts  are  to  he  disregarded,  the  result  of  an  election 
for  electors  is  that  ascertained  and  determined  by  the  State 
Canvassing  Board  or  officer  designated  by  law  for  that  duty. 
That  is  what  we  held  in  both  the  Florida  and  Louisiana 
cases,  and  that  I  hold  now.  But  if  such  were  not  the  law, 
an  unauthorized  certificate  of  the  governor  can  he  evidence 
of  no  fact  asserted  in  it. 
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A  few  words  in  regard  to  the  ineligibility  of  Watts.  I 
believe  that  neither  this  Commission  nor  Congress  has  any 
power  under  the  Constitution  to  judge  of  the  qualifications 
of  a  State  elector,  no  more  than  we  have  to  judge  of  the 
State  election  and  returns.  Ineligibility  is  a  disqualification. 
But  I  will  not  discuss  the  question  of  our  power,  I  have 
sufficiently  discussed  it  heretofore.  If  it  be  conceded  that 
Watts  was  ineligible  on  the  7th  of  ^November,  the  day 
of  the  election,  his  disqualification  for  appointment  ceased  on 
the  14th  of  that  month,  and  there  was  nothing  in  the  way 
of  his  appointment  on  the  6th  of  December.  Concede,  for 
the  sake  of  the  argument,  he  was  ineligible  on  the  7th  of  ISlo- 
vcmber,  and,  therefore,  was  not  elected,  though  he  received 
a  higher  number  of  votes  than  any  competitor,  then  there 
were  two  chosen,  and  the  college  consisting  of  three  was 
not  full.  One  elector  was  wanting.  There  was  a  vacancy, 
and  that  vacancy  was  filled  on  December  6th,  by  the  action 
of  the  two  electors  who  were  chosen,  who  then  appointed 
Watts  to  fill  it.  Our  friends,  however,  whose  opinions  do 
not  concur  with  mine,  earnestly  insist  that  the  deficiency  in 
the  college  having  been  caused  by  a  failure  to  elect  more 
than  two  electors,  there  was  no  vacancy  within  the  meaning 
of  the  law,  which  the  two  electors  could  fill.  A  vacancy, 
they  say,  can  only  exist  when  the  office  has  had  an  incum¬ 
bent.  Rather  technical,  I  think !  The  statute  of  Oregon 
declares  that  if.  at  the  hour  of  12  o’clock  at  noon  on  the  1st 
Wednesday  of  December  after  their  election,  “  there  shall 
be  any  vacancy  in  the  office  of  an  elector,  occasioned  by 
death,  refusal  to  act,  neglect  to  attend,  or  otherwise,  the  elec¬ 
tors  present  shall  immediately  proceed  to  fill,  by  viva  voce 
and  plurality  of  votes,  such  vacancy  in  the  electoral  college,” 
and  when  all  the  electors  shall  appear,  or  the  vacancies,  if 
any,  shall  have  been  filled,  as  above  provided,  such  electors 
shall  proceed  to  perform  the  duties  required  of  them  by  the 
Constitution  and  laws  of  the  United  States.  The  language 
is  very  broad — as  comprehensive  as  possible.  It  is  not  only 
vacancies  occasioned  in  specified  ways  that  may  be  filled, 
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but  vacancies  occasioned  otherwise.  The  statute  is  plainly 
remedial,  and  the  mischief  or  evil  it  was  intended  to  remedy 
was  a  college  of  electors  only  partly  tilled  when  the  time 
for  voting  came.  If  there  was  a  vacancy  then,  if  there  were 
not  in  being  the  entire  number  of  electors  to  which  the 
State  was  entitled,  the  State  would  lose  her  just  share  in  the 
choice  of  a  President  and  Vice-President.  This  was  the 
mischief  the  statute  proposed  to  remedy,  and  the  mischief 
was  precisely  the  same,  whether  the  incompleteness  of  the 
college  was  caused  by  the  death,  refusal  to  act,  or  neglect 
to  attend  of  one  of  the  persons  elected,  or  whether  it  was 
caused  by  a  failure  to  elect  a  sufficient  number  of  electors. 
Vow,  if  there  be  any  rule  of  construction  which  no  one 
doubts,  it  is  that  remedial  statutes  are  to  be  liberally  con¬ 
strued,  and  that  such  effect  is  to  be  given  to  them,  if  pos¬ 
sible,  as  to  remove  the  whole  mischief  they  are  intended  to 
cure.  In  view  of  this  principle,  I  cannot  see  how  it  can  be 
maintained  that  Odell  and  Cartright  were  not  authorized  to 
appoint  a  third  elector,  as  they  did,  and  thus  complete  the 
college.  The  argument  that  they  had  no  such  right  is 
based,  if  it  has  any  basis,  upon  the  most  refined  technicality. 
Together  with  those  who  act  with  me,  I  have  been  charged 
with  standing  on  technicalities  to  defeat  justice.  If  to  stand 
on  the  Constitution  of  the  U nited  States  and  the  decisions 
of  all  the  courts,  as  I  have  done,  is  to  be  technical,  what  is 
to  be  said  of  the  argument  that  under  the  Oregon  statute 
two  admittedly  chosen  electors  had  no  right  to  fill  the  elec¬ 
toral  college,  if  its  incompleteness  was  occasioned  by  a 
failure  of  the  people  to  elect  more  than  two  electors  ? 

Mr.  President,  such  are  my  opinions  respecting  the  prin¬ 
cipal  questions  in  this  case.  They  lead  inevitably  to  the 
conclusion  that,  under  the  law  of  Oregon,  Odell,  Cartright, 
and  Watts  were  the  duly  appointed  electors  of  the  State, 
and  that  the  votes  cast  by  them  should  be  counted. 
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